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s. 139 Criminal Justice Act 2003 

Use of documents to refresh memory 

(1) A person giving oral evidence in criminal proceedings about any matter may, at any 

stage in the course of doing so, refresh his memory of it from a document made or verified 

by him at an earlier time if –

(a) he states in his oral evidence that the document records his recollection of the matter at 

that earlier time, and 

(b) his recollection of the matter is likely to have been significantly better at that time than

it is at the time of his oral evidence.
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“the purpose of re-examination is explaining any part of the cross-examination 
which is capable of being construed unfavorably to the party for whom he has 
given evidence-in-chief.”
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s.33 of New South Wales’ Evidence Act 1995

(1) Despite section 32, in any criminal proceeding, a police officer may give evidence in chief for 

the prosecution by reading or being led through a written statement previously made by the police 

officer.

(2) Evidence may not be so given unless—

(a) the statement was made by the police officer at the time of or soon after the occurrence of the

events to which it refers, and

(b) the police officer signed the statement when it was made, and

(c) a copy of the statement had been given to the person charged or to his or her Australian legal

practitioner or legal counsel a reasonable time before the hearing of the evidence for the prosecution.

(3) A reference in this section to a police officer includes a reference to a person who, at the time the

statement concerned was made, was a police officer
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Chisari v Regina (no 2) (2006) NSWCCA 325 at 28

“It is apparent that the provision exists to recognize the reality that police officers frequently 

are required to testify long after events have occurred and that in the intervening period, they 

may be likely to have been involved in a multiplicity of incidents about which they may also 

be required at some future time to testify. A practice of reciting statements which have been 

learned by heart – a recognized past practice – represented more a test of recall of the 

recitation than a recall of events and s 33 provides a transparent practice of evidencing 

matters which would be fresh in the memory at the time of making the statement.”      
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Orchard v Spooner (1992) 28 NSWLR 114 at 116

“In other words, it avoids the need for Police officers to cram for their day in court and 

recognizes that a contemporaneously prepared statement is likely more accurate than a 

Police officer’s memory.”

•

•accurate



•

،

•،

،

.

109މާއްދާ | ހެކިބަސް 



) (  (–  ،

؛،

؟

109މާއްދާ | ހެކިބަސް 



؟

Orchard v Spooner (1992) 28 NSWLR 114

“It is a question of fact for the court hearing a matter to determine whether a witness’s statement 
falls within indefinite time restrains referred to in the subsection.”

 While as I have said ultimately it is a question of fact for the tribunal to determine it seems to “
contemplates days rather than weeks as being the permissible timeme that the subsection 

which is allowed to elapsed in order to allow a statement to be read in accordance with the 
section.”
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“In my opinion the real test is freshness of memory as a question of fact and not the 
relationship in time, except that shortness of time makes it easier to accept the witness’ assertion 
that the facts were fresh and length of time more difficult – and a great length of time would 
undoubtedly lead any court to reject the evidence claiming that the events were fresh in the 
memory of the witness at the time of making the memorandum.”

“The statement of Sergeant Spooner being made that day after the events would plainly 
enough fall within the ambit of the section. The statement of Constable George being made six 
weeks after the events in my view if I were determining the matter as a question of fact 
would not.”
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